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International and Operational Law Note tural property is a fundamental principle of the law of war, as
reflected in international law judgments, scholarly works, and

(Major Larry D. Youngner, Jr., United States Air Force, U.S. manuals and poli¢y.Accordingly, U.S. forces must pro-
authored this note while attending the 46th Graduate Coursetect cultural property during Military Operations Other Than

The Judge Advocate General's School, U.S. Army, Charlottes-War. This note defines cultural property, examines sources of
ville, Virginia.). law supporting the development of this principle as customary

international law, and summarizes requirements to protect cul-
Principle 6: tural property during contingency operations.

Protection of Cultural Property During Expeditionary o
Operations Other Than War Definition

Introduction Cultural property includes “buildings dedicated to public
worship, art, science, or charitable purposes; and historic mon-
This note is the seventh in a setitmt discusses concepts uUments.® More specifically, “cultural property” means, “irre-
of the law of war that might fall under the category of “princi- Spective of origin or ownership: (a) movable or immovable

ple” for purposes of the Department of Defense (DOD) Law of property of great importance to the cultural heritage of every
War Progrant. people .. ., (b) buildings whose main . . . purpose is to preserve

or exhibit . . . movable cultural property, [and] (c) centers con-
Chairman of the Joint Chiefs of Staff Instruction (CJCSI) taining a large amount of cultural property . . . to be known as
5810.01° Implementation of the DOD Law of War Program ‘Centers containing monuments.”
obligates U.S. forces to obey the principles of the law of war
during Military Operations Other Than War. Protecting cul-

1. International and Operational Law Ndféhen Does the Law of War Apply: Analysis of Department of Defense Policy on Application of the LavAsfWar
Law., June 1998, at 17. International and Operational Law Roieciple 1: Military NecessityARmy Law., July 1998, at 72; International and Operational Law
Note,Principle 2: Distinction ARmY Law., Aug. 1998, at 35; International and Operational Law Netieciple 3: Endeavor to Prevent or Minimize Harm to Civil-
ians Army Law., Oct. 1998, at 54; International and Operational Law Nateciple 4: Preventing Unnecessary Sufferidgmy Law., Nov., 1998, at 50; Inter-
national and Operational Law Nofrinciple 5: Protecting the Force from Unlawful BelligeremM&my Law., Feb., 1999, at 21.

2. SeeU.S. =P'1 oF DEFENSE DIR. 5100.77, DOD bw oF WAR ProGRAM (10 July 1979) [hereinafter DODi 5100.77]. See als€CHAIRMAN , JOINT CHIEFS
OF STAFF INSTR. 5810.01, MPLEMENTATION OF THE DOD Law oF WAR ProGRAM (12 Aug. 1996) [hereinafter CJCSI 5810.01].

3. CJCSI5810.0kupranote 2, para. 4a (“The Armed Forces of the United States will comply with the law of war during the conduct of all miligignspend
related activities in armed conflict, however, such conflicts are characterized, and unless directed by competent avithapigslaw of war principles during
operations that are characterized as Military Operations Other Than V@&a)rman, Joint Chiefs of Staff Instruction 5810dtes no specific principle of the law
of war for compliance, instead, it states DOD policy and directs forces to comply with the laws of war in both armedrbwiietations other than war. This
requires forces to figure out which law(s) of war apply in a particular situation.

4. A cornerstone of the InstructionD©D Directive 5100.7,/which directs that U.S. forces “shall comply with the law of war in the conduct of military operations
and related activities in armed conflict, however such conflicts are characterized.” BOELO0D.77 supranote 2.

5. See€The Statute of the International Court of Justice (ICJ), 1949, art. 38, para. 1, 59 Stat. 1055, T.S. 993, 3 Bevans 1heeeibd4g) ICJ Statute]. The ICJ
Statute lists sources of international law applied by the ICJ as:

[IInternational conventions, whether general or particular, establishing rules expressly recognized by the contestirigrsiatiesial custom,

as evidence of a general practice accepted as law; the general principles of law recognized by civilized nationsyfhcid] decjsions and

the teachings of the most highly qualified publicists of the various nations, as subsidiary means for the determinatidesodftev.
Id.
6. Morris Greenspan,HE MobeERN LAw oF LAND WARFARE 284 (1959).SeeU.S. Der'T oF AIR FORrCE, AIR TRAINING ComMAND Pam 110.4, at 6 (15 Nov. 1985)
(“You are required to take as much care as possible not to damage or destroy buildings, or their contents, dedicatédrtdieulamigarian purposes. Examples

of such places are buildings dedicated to religion, art, science, or charitable purposes; historical monuments; hosuitasls; and orphanages.”).

7. 1954 Hague Convention for the Protection of Cultural Property in the Event of Armed Conflict, May 14, 1954, art. 1,289216l[hereinafter 1954 Cultural
Property Convention].
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[s]tate property, shall be treated as private
property. All seizure or destruction of, or
willful damage to, institutions of this charac-
ter, historic monuments, works of art and sci-
ence, is forbidden, and should be made the
subject of legal proceedinés.

Primary Sources of Law?®

Protecting cultural property is a law of war principle that is
grounded in treaty lawgcustomary international latt,and as
legal opinions and commentary. Early treaty provisions on the
duty to protect cultural property are found in the 1907 Hague
Convention I\ These treaty rules are still binding; indeed,
they have ripened into customary international law as seen by The most precise expression of this principle is the 1954
their influence on later treati@&nd opinions. The early treaty- Cultural Property ConventiofiAlthough the United States has
based cultural property duties are: not yet ratified this treaty, U.S. forces comply with the Conven-
tion during armed conflict. For example, during the Persian
Gulf War, U.S. forces selected targets to avoid cultural objects
and religious site¥. The Convention seeks to protécultural
property during international armed confliginternal armed
conflict,'® and occupatiod? Cultural property should be
marked with the convention’s distinctive emblem to identify it
as protected property. Regarding the distinctive emblem, the
Convention provides:

In sieges and bombardments all necessary
measures must be taken to spare, as far as
possible, buildings dedicated to religion, art,
science, or charitable purposes, historic mon-
uments, hospitals, and places where the sick
and wounded are collected, provided they are
not being used at the time for military pur-
poses. It is the duty of the besieged to indi-

cate the presence of such buildings or places
by distinctive and visible signs, which shall
be notified to the enemy beforehahd.

[The emblem] shall take the form of a shield,
pointed below, per saltire blue and white (as
a shield consisting of a royal blue square, one

of the angles of which forms the point of the
shield, and of a royal blue triangle above the
square, the space on either side being taken
up by a white triangle). . . . The emblem shall
be used alone or repeated three times in a tri-
angular formation. . %

The property of municipalities, that of insti-
tutions dedicated to religion, charity, and
education, the arts and sciences, even when

8. SeelJC Statutesupranote 5.

9. See, e.g1954 Cultural Property Conventisguypranote 7.

10. “[S]ome treaty rules have gradually become part of customary law. This . .. applies to Article 19 of the Hague €onubmetidrotection of Cultural Property
in the Event of Armed Conflict of 14 May 1954, and . . . to the core of Additional Protocol Il of 1®f@secutor v. Tadiccase no. 1T-94-1-AR72, Appeal on
Jurisdiction (Oct. 2, 1995})eprinted at35 I.L.M. 32 (1996).

11. October 18, 1907, annex | [hereinafter Hague 1V].

12. The main text of the 1954 Cultural Property Convention states that the “high contracting parties” are “guided biptbs gouimzerning the protection of cultural
property during armed conflict, as established in the Conventions of the Hague of 1899 and of 1907 and in the Washinfgt@&nApaitt1®35.” 1954 Cultural
Property Conventiorsupranote 7. SeeGreensparsupranote 6, at 650 (discussing the 1923 Draft Hague Rules of Warfare).

13. Hague IVsupranote 11, art. 27.

14. 1d. art. 56.

15. Seel954 Cultural Property Conventicsypranote 7. See alsdCaptain Joshua E. KastenbeFge Legal Regime for Protecting Cultural Property During Armed
Conflict, 42 A.F. L. Rev. 277 (1997) (discussing the treaty development of the principle of combatant duty to protect of cultural property).

16. Major Ariane L. DeSaussurEhe Role of the Law of Armed Conflict During the Persian Gulf War: An OveRifed.F. L. Rv. 41, 51 n.59 (1994).

17. 1954 Cultural Property Conventi@upranote 7, arts. 2-4, 8-9 (establishing a scheme of protection based on respect for, and safeguarding of, cultural property).

18. Id. art. 18.

19. Id. art. 19.

20. Id. art. 5.

21. Sedd. arts. 6, 10, 16.

22. 1d. art. 16. SeeKastenbergsupranote 15, at 303 (reproducing the Hague symbol an&dsgichPactsymbol).
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The 1977 Protocols | and Il Additional to the Four Geneva some customary rules had developed to the point where they
Conventions of 1949 restated the principle of protecting cul- govern internal conflicts and that they cover such areas as . . .
tural property?® Protocol | provides for distinction, or discrim-  protection of civilian objects, in particular cultural propef8.”
ination, by combatants between cultural property and military Tadic reinforced the interplay between treaty and customary

target$* Combatants must always “distinguish between . . . law by citing Article 19 of the Hague Cultural Property Con-
civilian objects and military objectives and accordingly direct vention as an example of “treaty rules that have gradually
their operations only against military objectivés.'Further- become part of international la#-.”

more, Protocol | forbids combatants from: “(a) [committing]

any acts of hostility directed against the historic monuments,

works of art, or places of worship which constitute the cultural Additional Sources of Law

or spiritual heritage of peoples; (b) [using] such objects in sup-

port of the military effort; (c) [making] such objects the object  As previously noted, DOD policy requires U.S. armed

of reprisals.? forces not only to obey the laws of war, but also to “apply law

of war principles during operations other than warfmple-

Though less detailed and arguably broader in scope, Protomenting service regulations and manuals reflect this policy.

col Il,  which deals with internal conflicts, contains similar This section explores both Army and Air Force publications

language protecting cultural property. Protocol Il states that “it protecting cultural property during contingency operations.

is prohibited to commit any acts of hostility directed against

historic monuments, works of art or places of worship which  Field Manual (FM) 27-16° establishes rules from the law of

constitute the cultural or spiritual heritage of peoples, and to usearmed conflict applicable to contingency operati¢ns he

them in support of the military effort®” Reviewing both Pro-  United States specifically observes the duty to protect cultural

tocols, the duty of armed forces to protect cultural property property during waP and respects this principle during contin-

applies to both international and internal armed conflicts. Thisgency operations, specifically peacekeeping (PK) and peace

universal application, during both types of armed conflict, sup- enforcement (PE) operationEield Manual 100-States:

ports the development of the principle as a fundamental princi-

ple of the law of war. Because of the special requirement in peace

operations for legitimacy, care must be taken

International case law is the final primary source of author- to scrupulously adhere to applicable rules of

ity relating to the protection of cultural property during mili- the law of war. Regardless of the nature of

tary operations. Commenting on tReosecutor v. Tadi® the operation (PK or PE) and the nature of the
opinion, one scholar observed: “The Tribunal concluded that conflict, U.S. forces will comply with the rel-

23. Protocol Additional to the Geneva Conventions of 1949 Relating to the Protection of Victims of International Armets @peflied for signaturé2 Dec.
1977, 1125 U.N.T.S. 3, 16 I.L.M. 1391 [hereinafter Protocol I]; Protocol Additional to the Geneva Conventions of 1949tR#hatiRgptection of Victims of Non-
International Armed Conflictgypened for signaturé2 Dec. 1977, 1125 U.N.T.S. 1391, 16 I.L.M. 1391 [hereinafter Protocol II].

24. Protocol Isupranote 23.

25. Id. art. 48.

26. Id. art. 53.

27. Protocol llsupranote 23.

28. Id. art. 16.

29. Case no. IT-94-1 AR 72, Appeal on Jurisdiction (Oct. 2, 1988)inted in35 I.L.M. 32 (1996).

30. Theodor Meron, Editorial Commeiitje Continuing Role of Custom in the Formation Of International Humanitarian®Gwwv . J. NT'L. L. 238, 240 (1996).
31. Tadic 35 1.L.M. 32.

32. DOD Dr. 5100.77 supranote 5.

33. U.S. BP'T oF ARMY, FELD MaNuAL 27-10, HE LAwW OF LAND WARFARE (July 1956) [hereinafter FM 27-10].

34. U.S. EP'T oF ARMY, FRELD MaNuAL 100-23, Bace OpErRATIONS 48 (Dec. 1994). “Regardless of who has authorized the peace operation, international law
and U.S. domestic laws and policy apply fully. For example, the laws of war . . . and policy apply to U.S. forces pariicipatioperation.”ld.

35. U.S. BP'T oF ARMY, RELD MaNuAL 100-5, ®@erATIONS 2-3 (June 1993). “Exercising discipline in operations includes limiting collateral damage—the inad-

vertent or secondary damage occurring as a result of actions by friendly or enemyFdMc&s:10provides guidance on special categories of objects that interna-
tional law and the Geneva and Hague Conventions protktt.”
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evant portions ofM 27-10and Pepartment in FM 27-10is entitled “Protection of Artistic and Scientific

of the Army Pamphlet 27-1 In a traditional Institutions and Historic Monument4” Here,FM 27-10pro-

PK operation, many uses of force may be vides: “The United States and certain of the American Repub-
addressed in the mandate or TOR (terms of lics are parties to the so-call&berich Pactwhich accords a
reference). In a PE operation, the laws of war neutralized and protected status to historic monuments, muse-
may fully apply®® ums, scientific, artistic, educational, and cultural institutions in

the event of war between such [s]tat®sField Manual 27-10

Field Manual 27-10ncorporates several law of war require- then describes “municipal, religious, charitable, and cultural
ments that relate to the protection of cultural property. Using property™ by using the exact language of Hague 1V, Article
the same wording as Article 27 of the Hague ConveritiV| 564 The manual describes certain permissible uses of cultural
27-10begins by describing cultural property as buildings to be property based on military necessftylThe manual then further
sparec® Next, the manual notes the requirement for cultural restricts the use of medical facilities to medical purposes*®nly.
buildings to display signs specified in Hague IX Concerning the
Bombardment by Naval Forces in Time of WaSpecifically, The Air Force approach to protection of cultural property is
FM 27-10states: “It is the duty of the inhabitants to indicate found inAir Force Pamphlet 110-3¥ which includes cultural
such monuments, edifices or places by visible signs, whichproperty as a category of objectives that receive “special pro-
shall consist of large stiff rectangular panels divided diagonally tection.™® Relying on Article 27 of Hague IV, Article 5 of
into two colored triangular portions, the upper portion black, Hague IX3° and theRoerich Pact Air Force Pamphlet 110-31
the lower portion white®® Another cultural property provision  states:

36. Id. at 48-49.

37. SeeHague IV,supranote 11.

38. FM 27-10,supranote 33, para. 45.

39. 18 Oct. 1907, 36 Stat. 2314 [hereinafter Hague IX].
40. FM 27-10supranote 33, para. 46.

41. I|d. para. 57.

42. Id. SeeTreaty Regarding Protection of Artistic and Scientific Institutions and Historic Monuments, Apr. 15. 1935, 49 Stat. 32&7s 2Be[hereinafter Roer-
ich Pact].

43. Id. para. 405(a).
44. SeeHague IV,supranote 11, art. 56.
45. FM 27-10supranote 33, para. 405(b)ield Manual 27-10states:
Use of Such Premises. The property included in the foregoing rule may be requisitioned in  case of necessity fortheartapsand
the sick and wounded, storage of supplies and material, housing of vehicles and equipment, and generally as prescritegfop@ry.

Such property must, however, be secured against all avoidable injury, even when located in fortified places which aressizjexbt bom-
bardment.

46. Id. para. 405(c)Field Manual 27-1Gstates:
Religious Buildings, Shrines, and Consecrated Places. In the practice of the United States, religious buildings, shanssceatdd places
employed for worship are used only for aid stations, medical installations, or for the housing of wounded personnel agatitnepro-
vided in each case that a situation of emergency requires such use.

Id.

47. U.S. 2P'T oF AIR FoRCE, Pam 110-31, kTERNATIONAL LAW—THE ConbucT oF ARMED CoNFLICT AND AIR OPERATIONS (19 Nov 1976) [hereinafter AFam
110-31].

48. Id. para. 5-5c.
49. See supraote 11, art. 27.

50. SeeHague IX,supranote 39, art. 5.
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Buildings devoted to religion, art, or charita- necessity® During contingency operations, U.S. forces should

ble purposes as well as historical monuments act consistent with the occupation rules of the 1954 Cultural
may not be made the object of aerial bom- Property Convention, and “take the most necessary measures of
bardment. Protection is based on their not preservation® Major Larry D. Youngner, Jr.

being used for military purposes. Combat-
ants have a duty to indicate such places by

distinctive and visible signs. When used by Consumer Law Note
the enemy for military purposes, such build-
ings may be attacked if they are, under the Legal Assistance Attorneys Must Continue to Educate
circumstances, valid military objectives. Soldiers on the Dangers of Excessive Debt
Air Force Pamphlet 110-3@mbraces the principle of distinc- In a recent newsletter article, the National Consumer Law

tion®* and the concept of collateral dam#ge guiding target-  Center (NCLC) reported documented links between increasing
ing decisions that may affect cultural property. “Lawful consumer debt and the rise in bankruptéeZhe article cites
military objectives located near protected buildings are not studies by a number of government agencies as well as other
immune from aerial attack by reason of such location but inSO-economistS that support a conclusion that deregu|ation has
far as possible, necessary precautions must be taken to spatused “a loosening of underwriting standards that have caused
such protected buildings® a rise in consumer bankruptci€8.”

The growth in credit card debt within the United States is
Summary staggering. Seventy-five percent of United States “households
have at least one credit card, and three out of four cardholders
United States policy obligates forces to protect cultural carry credit card debt from month-to-monff."Credit card
property during Military Operations Other Than War. This duty |enders have issued over a billion credit cards in this country,
stems from the emergence of the principle to protect culturalwhich amounts to “a dozen credit cards for every household in
property as a fundamental principle of the law of war. Simply the country.®* The most important number, however, may be
stated, during contingency operations U.S. forces should prothe dollar value of outstanding loans—$422 billion in 1%97.
tect property marked with the distinctive emblems of the 1954 This may not seem impressive until you consider that this is
Cultural Property Convention, or property that otherwise seemsiwicewhat the dollar amount was in 1993. The amount doubled
to be of historical, artistic, scientific, or religious significance. in a mere four year®. Despite this apparent flooding of the
The general guidance FM 27-10remains applicable during  market, the credit industry mailed three billion solicitations in
contingency operations. For example, U.S. forces should only1997, or about forty-one per househ®#ldOver the course of
use cultural buildings for emergencies during times of military the previous four years, this amounted to about one million dol-

51. See supranote 42.

52. Id.

53. “Distinction,” as a principle, calls for the discrimination between combatant targets and noncombatants, such asnci\giidlian property that if destroyed
would offer no military advantageSee generallfProtocol |,supranote 23, arts. 51, 57. For example, Article 51(4) applies “indiscriminate” as a term of art to attacks
“of a nature to strike military objectives and civilian or civilian objects without distinctith.art. 51(4).

54. Collateral damage refers to unintentional or incidental injury or damage to persons or objects other than militaeg abjéatiets. Collaterally damaged
persons or objects would not have been lawful military targets in the circumstances ruling at the time, if targeted &teral d@ohage violates the law of armed
conflict when such damage is excessive in relation to the concrete and direct military advantage antidipate81, para. 5(b), art. 57, paras. 2(a)(iii), 2(b).

55. AF Rwm 110-31supranote 47, para. 5-5¢

56. FM 27-10supranote 33, para. 405 (a)-(c).

57. 1954 Cultural Property Conventi@upranote 7.

58. Facts About Consumer Debt and BankrupidyNCLC Rep. BANKR. AND FORECLOSUREED. (National Consumer Law Center), Sept/Oct. 1998, at 6 [hereinafter
NCLC Rep.].

59. Id. at 7.
60. Id.
61. Id.

62. Id.
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lars of credit being offered to each household in the Unitedtance offices as we try to pick up the pieces of soldiers’ finan-
States® These statistics beg the question of why the credit cardcial messes. Major Lescault.

issuers offer so much credit. The answer is simple—profit.

According to the NCLC, “[I]n the third quarter of 1997, credit papt Collectors Must Report Debts as Disputed, Whether
card banks showed a 2.59 percent return on assets, compared to 4. ot the Consumer Disputes the Debt in Writing

a 1.22 percent return on assets reported by all commercial

banks.®® The Fair Debt Collection Practices Act (FDCPA)rotects

consumers by proscribing a number of abusive and deceptive

These facts are important to legal assistance attorneys. Thga tices by debt collectors. For instance, the FDCPA prohibits
NCLC reports that many of the problems with credit card debt yept collectors from using any false or misleading representa-

predominantly affect low-income consumers. Overall, "one qng quring debt collectiolf. One of these false or deceptive
faml!y in nine pays more than 40 percent of its income on debtpractices in the FDCPA's nonexclusiveTiss “[clommunicat-
service. At income levels below $25,000, this number rises t0jng or threatening to communicate to any person credit infor-
one in six.*” Many of our junior enlisted soldiers fit into this =411 which is known or which should be known to be false

income category. In the past, attorneys may have assumed thg{q|,ding the failure to communicate that a disputed debt is dis-
these soldiers would not get credit card solicitations, or that theputed.’” The United States Court of Appeals for the First Cir-

card issuer would not approve them for credit. That assumptior, recently interpreted this provision Brady v. The Credit

is clearly invalid today. Legal assistance practitioners must beRecovery C#

aggressive in educating young soldiers about the dangers of

excessive credit and in referring them to other help agencies pyior to 1990, William Brady’s then-wife rented an apart-
that can provide training in financial management. Otherwise, ,ant73 The lease listed Mr. Brady as a tenant, although Mr.
practitioners will continue to see the results in our legal aSSiS'Brady never signed the documéhtin August 1990, the land-

63. Id.

64. 1d.

65. Id.

66. Id.

67. 1d.

68. 15 U.S.C.A. 88 1692 (West 1999).

69. Id. § 1692e.

70. Congress established a general rule in 8 1692e stating that “[a] debt collector may not use any false, deceptadingmepsisentation or means in connection

with the collection of any debt.1d. § 1692e. Congress went on to list a number of practices that it considered false or misleading, but introduced them with this
preface: “Without limiting the general application of the foregoing [general rule], the following conduct is a violatisrsettion.” Id.

71. 1d. 8§ 1692e(8). Among the other listed examples are:

(1) The false representation or implication that the debt collector is vouched for, bonded by, or affiliated with the &tegest Shy State,
including the use of any badge, uniform, or facsimile thereof.

(3) The false representation or implication that any individual is an attorney or that any communication is from an attorney.

(5) The threat to take any action that cannot legally be taken or that is not intended to be taken.

(14) The use of any business, company, or organization name other than the true name of the debt collector’s business,@gampiaasion.
Id.
72. 160 F.3d 64 (1st Cir. 1998).

73. 1d. at 65. Apparently, the Bradys divorced some time in 1990. When the debt collection action began in August of 1990sdlie twmirthe woman involved
was now Brady’s ex-wifeld.
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lord referred the Brady account to The Credit Recovery Com-statute®® Congress did not define “disputed debt” in the stat-
pany (CRC) for nonpayment of rent. The CRC sent a letter toute’s definition sectio® Third, since Congress did not define
Mr. Brady attempting to collect the debt.Brady telephoned the words within the statute, the court looked to the ordinary
the CRC and informed them that he had never signed the leasmeaning of those terms and found that “[ijn ordinary English
and was not obligated to p&yAlthough the CRC told him to  ‘dispute’ is defined as a ‘verbal controversy’ and ‘controversial
put his dispute in writing, Mr. Brady never did After about a discussion.’®® Thus, the ordinary understanding of “dispute”
year of collection efforts, the CRC reported Mr. Brady's alleged did not require a writing.
delinquency to various credit reporting agencies. In the report,
they did not mention any dispute regarding the &ebt. The First Circuit addressed the CRC’s argument that the
court did not need to resort to plain language because the “def-
Five years later, in 1996, Mr. Brady had trouble financing a inition” of “disputed debt” in § 1692g applied throughout the
home purchase because of this debt problem on his crediAct.2® The court found that the provision in §1692g(b) sup-
report’® He sued the CRC for violating the FDCPA. Mr. Brady ported its conclusion that Congress did not require disputes to
asserted that the CRC violated 15 U.S.C.A. § 1692e by failingbe in writing. First, because Congress included a writing
to report to the credit reporting agencies that he was disputingequirement in § 1692g, it must have intentionally omitted that
the debt® The CRC countered that 15 U.S.C.A. 8 16929 requirement from 8692e?” Second, the court noted the differ-
defined the term “disputed debt” for the entire FDCPA and that ent effect of the two provisions. The dispute under §1692¢g
the definition required disputes to be in writfigThe First Cir- invokes the validation process that stops all collection efforts
cuit rejected the CRC's proposition. until the collector validates the debt. Section 1692e has no such
effect. Collection efforts may continue; the collector must sim-
The court relied on three classic rules of statutory construc-ply report the dispute. Thus, the conclusion that Congress
tion. First, they analyzed the plain language @682€%? On intentionally omitted the writing requirement in §1692e is log-
its face, this provision contains no writing requirement. Sec-ical® Finally, 81692e requires the collector to report the dis-
ond, the court looked to see if the term was defined within thepute if the collector “knows or should know” about the dispute.

74. 1d.

75. 1d.

76. 1d.

77. 1d.

78. 1d.

79. 1d.

80. Id. at 65-66.

81. Id. Section 1692g of 15 U.S.C.A. describes requirements placed on debt collectors to validate debts. Among these resjtirerfiodiotsing provision:
(b) Disputed debts
If the consumer notifies the debt collector in writing within the thirty-day period described in subsection (a) of thistssdtiendebt, or any
portion thereof, is disputed, or that the consumer requests the name and address of the original creditor, the deiatiodlezser collection
of the debt, or any disputed portion thereof, until the debt collector obtains verification of the debt or a copy of a,jodgheename and
address of the original creditor, and a copy of such verification or judgment, or name and address of the original cnedéadrfasthe con-
sumer by the debt collector.

15 U.S.C.A. § 1692g (West 1999).

82. Brady, 160 F.3d at 66.

83. Id.

84. 15 U.S.C.A. § 1692a.

85. Brady, 160 F.3d at 66 (quoting 8¥sTerR's THIRD NEw INTERNATIONAL DicTioNARY (3d ed.1971)).

86. Id.

87. Id. at 66-67.

88. Id. at 67.
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The court found that “[t]his ‘knows or should know’ standard  Soldiers’ and Sailors’ Civil Relief Act (SSCRA)
requires no notification by the consumer, written or oral, and Note
instead, depends solely on the debt collector’s knowledge that
a debt is disputed, regardless of how or when that knowledge is Legal Assistance Attorney Asserts a SSCRA Stay and Is
acquired. . . . Applying the meaning of “disputed debt” as used Found In Contempt of Court
in [8] 1692g(b) to § 1692e(8) would thus render the provi-
sion’s ‘knows or should know’ language impermissibly super-  Current Army legal assistance practice counsels against mil-
fluous.™® itary legal assistance attorneys signing SS&Riay actions on
) o ) - behalf of soldier§! Seasoned legal assistance attorneys base

This decision is important for legal assistance practitioners. ihis advice on the rulings of several states that if a legal assis-
Many soldiers do not come into legal assistance immediately;;ce attorney files a stay request with a court, he has made an
after they rec_eive not?ce of a collef:tion action. Many try _to appearance in the lawséit.Some courts may find an appear-
work through it on their own by calling the collector. A deci- gnce even where the legal assistance attorney carefully explains
sion to apply the thirty-day written notice requirement through- ¢ the request for a stay is not an appearance and that the sol-
out the FDCPA would have seriously undermined the FDCPA yigr wishes to preserve all jurisdictional objecti&h©nly a
protections for soldiers. With this decision, legal assistancetq,, states take the opposite position and proclaim that an
attorneys can at least help to protect their client’s credit ratingggcra stay request does not necessarily constitute an “appear-
while disputing a debt in collection. Violation of this section ;..o in 5 lawsuit* Failure to follow this advice can result in
W|_II also provide another tool for the attorne)_/ to use in _neg_otl- the client losing his right to reopen a default judgment under the
ating a settlement of the matter for the soldier. Used in eitherggcra. \When a court denies a soldier’'s SSCRA stay request
manner, the decision by the First Circuit is a positive one for all .5 qe by a legal assistance attorney, he has “appeared” in the
consumers. Major Lescault. case, and the client may no longer reopen the default judg-

ment®

89. Id.
90. 50 U.S.C.A. App. 88 501-593 (West 1999).
91. Id. 8 521. This section states:

At any stage thereof any action or proceeding in any court in which a person in military service is involved, eithertda pliefiendant,
during the period of such service or within sixty days thereafter may, in the discretion of the court in which it is pertiirgyym motion,
and shall on application to it by such person or some person on his behalf, be stayed as provided in this Act unlegspim tfi¢hepcourt,
the ability of the plaintiff to prosecute the action or the defendant to conduct his defense is not materially affected by hisamilitary
service.

Id.

92. SeeBlankenship v. Blankenship, 82 So. 2d 335 (Ala. 1955); Skates v. Stockton. 683 P.2d 304, 306 (Ariz. Ct. App. 1984); Artis AvsgiVergin, 444 N.W.2d
750, 753-754 (Wis. Ct. App. 1989); Marriage of Thompson, 832 P.2d 349, 352-354 (Kan. Ct. App.9&92)sdMichael A. Kirtland,Civilian Representation of
the Military C*L*I*E*N*T , 58 ALA. L. Rev. 288, 289 (Sept. 1997); Legal Assistance N8tays of Judicial Proceeding&rmy Law., July 1995, at 68; Mary Kath-
leen Day, CommenMaterial Effect: Shifting the Burden of Proof for Greater Procedural Relief Under the Soldiers’ and Sailors’ Civil Reldf Actsa L.J. 45,
55 (Fall 1991).

93. Id. SeeRoBERT CasaD, JRIsDICTION IN CiviL AcTions, Sect. 3.01(5)(a), pp. 3-46 to -47 (2d ed. 1991). “A motion for a continuance or for a stay or extension
of time in which to plead usually will be a general appearanice.”

94. SeeO’'Neill v. O'Neill, 515 So. 2d 1208 (Miss. 1987); Kramer v. Kramer, 668 S.W.2d 457 (Tex. App. 1984); Marriage of Lopez,. Ri&rCé@l8, 721 (Ca.
App. 1981).

95. Major Garth K. Chandlefhe Impact of a Request for Stay of Proceedings Under the Soldiers’ and Sailors’ Civil Rell@2Adt . L. Rev. 169 (1983).
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Recently, an Army legal assistance attorney received a scare CaptainX contacted the Office of the Judge Advocate Gen-
when he ignored this advice on SSCRA stays. A soldier in Bos-eral (OTJAG) Legal Assistance Policy Division through his
nia had a divorce hearing pending in Florida. The soldier’s technical chain of command. Captairmoved the court to
commander wrote a SSCRA stay request to the court. The Florwithdraw from the case (the judge approved), but the judge
ida judge wrote the commander back, claiming only the soldier,refused to vacate the contempt finding. Captaivas success-
as a party to the lawsuit, or a Florida-licensed attorney couldful in convincing the Florida Bar Professional Responsibility
assert the SSCRA st&y.The legal assistance attorney in Bos- Discipline Board to dismiss the judge’s professional responsi-
nia got on the LAAWS BB looking for a Florida-licensed  bility complaint as unjustified. The OTJAG Litigation Division
judge advocate. A stateside judge advocate (CayamFlor- counsel found that Capta¥was acting within the scope of his
ida bar member, offered to write the SSCRA stay letter for theduties. They obtained U.S. Department of Justice counsel who
soldier. CaptairX's SSCRA stay letter to the Florida court represented Captakiand removed the contempt citation from
expressly stated that he was not entering an appearance and réftorida state jurisdiction to the federal district court. The fed-
erenced the SSCRA statute sections. He mentioned that he wasal judge dismissed the contempt action.

a Florida bar member, and included his Florida bar number.
The judge turned down the stay request, and set a hearing date What are the teaching points from the unpleasant experi-
for a case management conference, listing Cap{aas the ences of CaptaiK?
attorney of record for the soldier. The judge determined that the
stay request was an appearance because: (1) it was signed by a(1) Judge advocates should never sign a SSCRA stay letter
Florida attorney, (2) to a Florida court, (3) on behalf of a Florida to a court. You create more problems than you séfvélarms
resident. The court notified Captadrby mail of the date of the  should have gone off when the Florida judge demanded that
case management hearing. Captaiattempted to phone the only the soldier or a Florida licensed attorney could assert the
judge and the judge refused to speak to him, demanding that aktay request. Such action allowed the court to obtain personal
contact with the court be in writing. Captadrwrote the court  jurisdiction over the soldier. Your inadvertent appearance can
and opposing counsel stating he was not the soldier’s attorneye the reason your client may not reopen a default judgment
and did not represent him, except to request a stay under thevhere he has a meritorious defense.
SSCRA.

(2) Commanders may assert SSCRA stays on behalf of their

On the hearing date, the soldier appeared without Caytain soldiers.

The judge ruled that opposing counsel could not discuss the Generally, the courts give much more credence to the asser-
case with the soldier without counsel of record, Capain tions of the soldier's commander, than those of a latfy€he
being present. The judge found Captgiim contempt of court  Florida judge was clearly wrong to indicate to the solider that
for not appearing at the designated divorce hearing, fined himonly a party to a lawsuit or a local attorney may assert a SSCRA
$500, and ordered him to pay the other party’s attorney feesstay. The SSCRA says that a lawsuit party or “some person on
The judge also referred Captadrto the Florida State Bar Pro-  his behalf'® may assert the SSCRA stay request. It does not
fessional Responsibility Grievance Committee for breach of hisrequire that an attorney from the same state request the stay. Of
duties to represent his client. course, judge advocates may assist a commander in drafting a
stay request letter for one of his soldi®s.Such assistance

96. The judge’s assertion was incorrect. Section 521 of 50 U.S.C.A. states in part, that a stay request may be preseraedifiyt defendant,dr some person
on his behalf(emphasis added). Neither the statute, its legislative history, or case law require that only an attorney may applyfty a stay for a military
member. No case or statute requires that the attorney who applies for such a stay, on behalf of a military client, beoithetratate’s bar. 50 U.S.C.A. § 521
(West 1999).

97. LAAWS BBS stands for the Legal Automation Army-Wide System Bulletin Board Service.

98. U.S.BP'T oF ARMY, ReG. 27-3, THE ARMY LEGAL AssisTANCEPROGRAM, para. 3-7f (10 Sept. 1995) [hereinafter AR 27-3]. This regulation states in part:
f. Legal document filing . .(2) Pro se Assistance
(a) Pro seassistance is the help rendered to non-lawyer clients to enable those clients to file legal documents, papers, or glaéldings in
proceedings, such as small claims or uncontested divorces. Legal assistance may include preparing necessary docursénts\aitil assi
their submission to local courts. However, only a supervisor may autlpooizeassistance . . . .
(b) Those providing legal assistance to clients on civil proceedings covered by the SSCRA are cautioned that a retfyest fpoeeedings

(or a letter) sent by a client or in the client’s behalf may have the unintended effect of constituting consent to aisdigatisrju

99. Id. SeeCromer v. Cromer, 278 S.E.2d 518 (N.C. 1981) (holding that where the commander of sailor requests a SSCRA stay, the dwtinereasanin the
interests of justice”); Lackey v. Lackey, 278 S.E.2d. 811 (Va. 1981) (holding that where a ship captain sent a swortoatfidaourt indicating that a service
member was unable to appear in court for several months until his ship returned to home port, the affidavit was not aeappearan

100. 50 U.S.C.A. App. § 521 (West 1999).
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does not constitute “ghost writing” pfo sepleadings by mil- (4) If you are not sure about asserting a SSCRA stay, discuss
itary attorneys, which is prohibited by some state professionalyour options with your technical chain of commaribu can
responsibility bodie$? work your way out of difficult situations like that of Captain
if you discuss your plan with your chief of legal assistance, your

(3) Legal assistance attorneys may send a SSCRA stageputy staff judge advocate, and your staff judge advé@ate.
request tapposing counselLegal counsel have an obligation You do not compromise client confidentiality by discussing
to act with candor towards the tribunal in a lawsHitlf you how you wish to proceed on a case within legal assistance chan-
send an SSCRA stay request to an opposing counsel, he is oblirels. If your office cannot resolve a problem, consider contact-
gated by his state attorney rules of professional responsibility tang the OTJAG Legal Assistance Policy Office staff. They
notify the court of the military status of the soldier party to the have the advantage of hearing of similar legal assistance prob-
lawsuit1®* Furthermore, opposing counsel must truthfully com- lems from all installations Army-wide and among the various
ply with the SSCRA affidavit requiremetit. A SSCRA letter, services.
written by a legal assistance attorney to opposing counsel is not
an appearance before a cdifitA soldier's SSCRA stay rights  Lieutenant Colonel Conrad.
asserted in this manner preserves the soldier’s right to assert
jurisdictional defects and to assert his SSCRA right to reopen a
default judgment if he has a meritorious defelise.

101. Kansas Attorney General Opinion Number 95-85, 1995 WL 813454 (August 15, 1995) (providing that attorneys actingautideritshef the Army legal
assistance program may counsel and assist pro se military clients with the preparation of necessary documents to beditecbinrtésin specified civil proceedings
without obtaining a Kansas law license). A sample legal assistance attorney letter for commanders to assert an SSORAtSeivisvev.jagcnet.army.m;
Lotus Notes database, TIAGSA Publications, JA 260, Soldiers’ and Sailors’ Civil Relief Act (April 1998).

102. Electronic Message # 250173, LAAWS BBS, Chief, OTJAG Legal Assistance Policy Division, subject: Preparation ofddirgs BY lowa Licensed
Attorneys (5 Feb. 1997). Military legal assistance attorneys, licensed in lowa, may not “ghost-write” pro se pleadirigagyanertitbers, in courts in states where

they are stationed, but not licensed, unless the state allows such a practice, the attorney reveals their participatioh tnthéhe attorney is authorized to practice

in that jurisdiction, by that jurisdictionld. Sedowa Board of Professional Ethics and Conduct Opinions 94-35 (May 23, 1995) and 96-7 (Aug. 29, 1996). None of
the above opinions or messages prohibit a military legal assistance attorney from assisting a commander in assertingay 8R0B%t sh behalf of one of their
soldiers. A request for a SSCRA stay is not a “pleading,” as contemplated by modern rules of civil procedure. Fede@iReoobdure 7(a), contemplates

only a complaint, answer, and reply to a counter or cross claim as actual pleadings. A request for a temporary stag thess80RA is like a motion under
Federal Rule of Civil Procedure 7(b)eds R. Qv. P. 7(b). Military legal assistance attorney preparation of a SSCRA stay request is not addressed by the lowa ethics
opinions.

103. SeeSacotte v. Ideal-Werk Krug, 359 N.W.2d 393 (Wis. 1984) (holding that a letter to opposing counsel does not confer pediatiahjorier a defendant.

See alsdMobpEL RuLEs oF PrRorEssionaLConpucT Rule 3.3(d) (1983). This rule states: “In an ex parte proceeding a lawyer shall inform the tribunal of all material
facts known to the lawyer which are necessary to enable the tribunal to make an informed decision, whether or not tlaelVacte dtd.

104. See supranote 103.

105. 10 U.S.C.A. § 520(2) (West 1999).

106. Sacotte v. Ideal-Werk Krug, 359 N.W.2d 393 (Wis. 1984).

107. A model letter raising the SSCRA stay for opposing counsel fgtat/Avww.jagcnet.army.ni; Lotus Notes Database, TJAGSA Publications, JA 260, Sol-
diers’ and Sailors’ Civil Relief Act (April 1998).

108. You must have the approval of your legal assistance supervising attorney before you provide assistance to aftirgniggatdacuments, such as an SSCRA
stay requestSeeAR 27-3,supranote 98, para. 3-7f (2)(a).

34 MARCH 1999 THE ARMY LAWYER « DA PAM 27-50-316



